Introduction by the Special Rapporteur of the fifth report

78.
The Special Rapporteur recalled that the fifth report, on limitations and exceptions to immunities of State officials from foreign criminal jurisdiction, dealt with a subject that had been the subject of recurrent debate over the years in the Commission and in the Sixth GE. Committee, eliciting diverse, and often opposing, views. There was a general desire to proceed cautiously and prudently given the sensitivity of the subject and its importance for States. The report itself had been introduced at the sixty-eighth session of the Commission 757 and had been the subject of a partial debate. 758 The Special Rapporteur noted that, due to the change in composition of the Commission, and in the light of the comments and observations on the report at the sixty-eighth session of the Commission and in the Sixth Committee at the seventy-first session of the General Assembly, she considered it appropriate at the current session to make additional introductory remarks on the report. Accordingly, the Special Rapporteur gave a brief overview of the previous debates on the fifth report in the Commission and the Sixth Committee.
79.
Commenting on the fifth report itself, she noted that it followed a similar methodology to previous reports, examining State practice, international jurisprudence, the prior work of the Commission and an analysis of domestic legislation for the present report. The report had also taken into account the information received from Governments in response to questions posed by the Commission and oral statements by States in the Sixth Committee. The Special Rapporteur underlined that the fifth report, like the previous reports, had to be read and understood together with the prior reports on the topic.
80.
Building on her presentation at the previous session, which she considered to be an integral part of the prior reports considered by the Commission, the Special Rapporteur highlighted a number of ideas central to the report. First, she noted that the phrase "limitations and exceptions" echoed the different arguments put forward in practice for the non-application of immunity. The Special Rapporteur stressed that the distinction between limitations and exceptions, despite its theoretical and normative value for the systemic interpretation of the immunity regime, had no practical significance, as "limitations" or "exceptions" led to the same consequence, namely the non-application of the legal regime of the immunity of State officials from foreign criminal jurisdiction in a particular case.
81.
Second, the report addressed limitations and exceptions within the specific framework of immunity and within the context of the international legal system as a whole. In that regard, the Special Rapporteur underscored: (a) the interrelationship between immunity and jurisdiction, even though the two were different concepts; (b) the procedural nature of immunity; (c) the distinction between immunity of State officials and State immunity; and (d) the distinction between immunity from foreign criminal jurisdiction and immunity before international criminal courts and tribunals. The report further examined immunity from the point of view of international law as a normative system, in which immunity sought to guarantee respect for sovereign equality of States but had to be balanced against other important values of the international legal system.
82.
Third, the report focused on the practice of States, which constituted the cornerstone of the Commission's work. The report examined to what extent practice revealed the existence of customary norms that could be codified, following the basic methodology in the Commission's work on the identification of customary international law. It also analysed whether there existed a trend towards progressive development of norms relating to immunity. Going beyond international jurisprudence and treaties, the report studied domestic legislation and decisions of domestic courts. The report also analysed the issues from a systemic perspective, thereby considering the regime of immunity in relation to other aspects of the contemporary international legal system, understood as a whole.
83.
On those bases, the report concluded that it had not been possible to determine the existence of a customary rule that allowed for the application of limitations or exceptions in respect of immunity ratione personae, or to identify a trend in favour of such a rule. On the other hand, the report concluded that limitations and exceptions to the immunity of State officials from foreign criminal jurisdiction were extant in the context of immunity ratione materiae. Although varied, the practice showed a clear trend towards considering the commission of international crimes as a bar to the application of immunity ratione materiae 757 Official Records of the General Assembly, Seventy-first Session, Supplement No. 10 (A/71/10), paras.
196-208. 758 Ibid., paras. 209-246.
of State officials from foreign criminal jurisdiction, for the reason that such crimes did not constitute official acts, that the crimes concerned were grave or that they undermined the values and principles recognized by the international community as a whole.
84.
Finally, the Special Rapporteur noted that the Commission should approach the topic of immunity from foreign criminal jurisdiction, and in particular the question of limitations and exceptions, from the perspectives of both codification and the progressive development of international law. The challenge for the Commission was to decide whether to support a developing trend in the field of immunity, or whether to halt such development.
85.
The Special Rapporteur also made specific comments on the proposed draft article 7. The three paragraphs of the draft article sought to address, in an integral fashion, all the elements that defined the regime of limitations and exceptions to immunity.
86.
Paragraph 1 identified crimes to which immunity would not apply. Following the model of the United Nations Convention on Jurisdictional Immunities of States and Their Property, the expression "does not apply" was used to capture both limitations and exceptions. The paragraph identified situations in which immunity did not apply by reference to the crimes over which jurisdiction was sought, namely in case of (a) international crimes; (b) crimes of corruption; and (c) the so-called "territorial tort" exception.
87.
Paragraph 2 defined the scope of limitations and exceptions. It specified that the limitations and exceptions in paragraph 1 did not apply to the persons who enjoyed immunity ratione personae, namely Heads of State, Heads of Government and Ministers for Foreign Affairs. It emphasized, however, that the enjoyment of immunity ratione personae was time-bound, which meant that the limitations and exceptions to immunity would apply to the troika once they had left office.
88.
Paragraph 3 contained a without-prejudice provision in respect of situations covered by special regimes. The first subparagraph related to instances in which immunity of officials was not applicable due to the existence of treaty relations between the States concerned. The second subparagraph covered cases in which immunity might be affected by a general obligation to cooperate with an international criminal court. Both of those situations stemmed from examples in practice.
89.
With regard to the future work of the Commission on the topic, the Special Rapporteur indicated her intention to conduct informal consultations on various procedural matters relating to the topic, during the present session of the Commission. It was hoped that such consultations would further inform the content of her sixth report, to be submitted during the seventieth session of the Commission.
Summary of the debate
90.
The debate at the present session was a continuation of the discussion on the fifth report, which had commenced at the sixty-eighth session of the Commission. The summary below should be read in combination with the summary of the topic in the report of the Commission on the work of its sixty-eighth session.
(a) General comments
91.
Members commended the Special Rapporteur for her rich and well-documented fifth report, which offered a thoughtful analysis of State practice as reflected in treaties and domestic legislation, as well as in international and domestic case law. Members also recalled, with appreciation, the work by the former Special Rapporteur, as well as the study by the Secretariat. Members acknowledged the complex and contentious nature of the topic, in particular the question of limitations and exceptions. The comments made focused generally on methodological and conceptual issues raised in the fifth report, including on the methodology and treatment of State practice, the mandate of the Commission in the progressive development of international law and its codification, the regime of immunity in the international legal system as a whole, as well as the interrelationship between the question of limitations and exceptions and procedural aspects.
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Methodology and treatment of State practice
92.
Several members expressed their appreciation for the detailed and comprehensive analysis of State practice contained in the fifth report. Some members noted their support for the methodology of the Special Rapporteur and maintained that the report provided a firm foundation for the proposed draft article.
93.
Other members stated that, while the discussion of practice was extensive, it remained unclear how it related to the specific limitations and exceptions contained in draft article 7. Some members also questioned whether the report, while not finding coherent practice against the non-applicability of immunity, contained sufficient evidence to support the limitations and exceptions to immunity that it proposed. It was noted that many of the examples cited in the report related to State immunity or immunity in civil proceedings, rather than criminal prosecutions. In the view of some members, the report selectively discussed cases that supported the establishment of limitations and exceptions to immunities, while ignoring evidence indicating the opposite. It was noted that the examples in the report were taken from different contexts and time periods and did not demonstrate a linear development towards restrictions on immunity.
94.
Members disagreed on the extent and the relevance of treaty practice with regard to limitations and exceptions to immunity. Some members asserted that treaty practice did not establish a trend towards restricting the immunity of foreign State officials. In their view, few treaties provided for limitations and exceptions, and any practice in regard to those treaties could not be counted towards the existence of a customary rule. It was pointed out that many treaties, including treaties relating to diplomatic and consular relations, as well as those relating to international crimes, did not provide for limitations or exceptions. Moreover, a number of members noted that treaties providing for individual responsibility in the case of international crimes, even where they denied immunity before international courts, did not affect the immunity of foreign officials before domestic courts.
95.
Other members asserted that treaty practice had marked a deliberate move towards limitations and exceptions of immunity of State officials. Some members placed that development within the context of the work of the Commission on individual criminal responsibility, noting that relevant instruments, such as the Principles of International Law Recognized in the Charter of the Nürnberg Tribunal and in the Judgment of the Tribunal, as well as the work on the draft Code of Crimes against the Peace and Security of Mankind and international criminal jurisdiction rejected immunity for international crimes. Such members maintained that the present draft article should follow the example of the Rome Statute of the International Criminal Court, which in article 27 declares the irrelevance of official capacity. Reference was also made to the Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights (Malabo Protocol), as adopted by the African Union. Furthermore, some members noted that the proliferation of treaties containing a "prosecute or extradite" provision had a bearing on the scope of immunity of State officials. They suggested that the obligation to prosecute international crimes implied a limitation on the scope of immunity of State officials.
96.
With regard to domestic legislation, some members noted that there were few examples of domestic laws recognizing limitations and exceptions to immunity of foreign officials, even in cases of international crimes. A few members noted that domestic legislation implementing the Rome Statute typically only dealt with institutional issues or with questions of extradition, rather than immunity. It was highlighted that the few countries whose legislation had contained broader exception clauses had recently revised their laws on immunity of State officials to restrict the scope of the limitations and exceptions.
97.
Other members maintained that domestic laws reflected the trend indicated by the Special Rapporteur. The view was expressed that even if domestic legislation often focused on State immunity, at least it demonstrated a trend towards the restriction of immunity. Some members noted that the domestic implementation of the Rome Statute had a direct effect on the regime of immunity in domestic courts.
98.
Several members criticized the small number of domestic cases examined in the fifth report. It was noted that many of the cases had been overturned or did not relate to immunity of State officials from foreign criminal jurisdiction, but to State immunity or immunity in civil proceedings. Some members asserted that the report should have examined the reasons why immunity had been declined or upheld in particular cases; should have analysed cases in which prosecutors had decided not to prosecute due to the immunity of the official involved; and should have considered cases in which States had unsuccessfully invoked immunity.
99.
A number of members maintained that the small sample of domestic cases analysed in the report did not affect its substantive analysis. The Special Rapporteur was encouraged to further consider regional practice, including, for example, case law from Asia and the jurisprudence of the Inter-American Court of Human Rights.
100. Several members stressed that the trend in international jurisprudence ran counter to the conclusions drawn in the fifth report. It was emphasized that international and regional courts had repeatedly upheld immunity, even in cases involving international crimes or violations of peremptory norms of international law (jus cogens). International jurisprudence had underlined that immunity, which was procedural in nature, was not affected by the gravity of an act. A number of members also emphasized the difference between international and domestic courts. They maintained that the lack of immunity before international criminal tribunals did not entail the non-application of immunity in domestic courts. It was pointed out that international tribunals had only recognized the denial of immunity by domestic courts in cases that related to cooperation with such tribunals.
101. Other members asserted that the analysis of international jurisprudence by the Special Rapporteur supported her approach to limitations and exceptions of immunity. Several members noted that many of the international decisions upholding immunity did not relate to individual criminal responsibility, but dealt with immunity in civil proceedings, State immunity, officials enjoying immunity ratione personae, or questions of State responsibility. Some members also pointed out that international courts and tribunals had made the application of immunity conditional on the availability of alternative redress; if no such redress was available, immunity could not be upheld. Reference was made to individual and dissenting opinions that emphasized that the requirements of sovereignty should not override the need for accountability, but that a balance should be struck.
Progressive development of international law and its codification
102. In the view of some members, the report could have indicated more clearly whether it sought to determine the scope of existing international law (lex lata), whether it followed an emerging trend towards desirable norms (lex ferenda) or whether it aimed to set out "new law". It was noted that the Commission's dual mandate of codification and progressive development required it to closely follow established practice or to openly assert the progressive nature of its work, respectively. Several members urged the Commission to focus on existing law, rather than to engage in progressive development. It was noted that the Commission was not drafting a new treaty, the rules of which would ultimately be subject to the approval of States, but that it aimed to produce a set of guidelines on current practice, for use by non-specialists involved in domestic prosecutions.
103. In that regard, a number of members criticized the fifth report for the nature in which it asserted the existence of customary international law with regard to limitations and exception, without establishing a solid foundation for that in practice. In the view of several members, the report did not sufficiently highlight the serious disagreements within the Commission and within the Sixth Committee over the substantive and procedural aspects of that issue. It was suggested that, due to such differences, the Commission ought to proceed cautiously.
104. Other members stated that the Commission's work on the question of limitations and exceptions should reflect both codification and progressive development. It was asserted that the fifth report accurately captured the current state of international law on immunity of foreign officials. Such members noted that the lingering uncertainty over the scope of immunity ought to encourage the Commission to provide guidelines on the issue, irrespective of the views of States. The Commission was urged not to forget its commitment to the progressive development of international law, as it had displayed in various earlier instruments. For some of those members, the possibility of developing draft articles to form the basis of a treaty on the subject could not be discounted at this stage.
105. Some members questioned whether State practice supported an alleged trend towards limitations and exceptions to immunity of State officials as proposed. Those members maintained that no such trend existed or, if a trend could be discerned, that it pointed in the opposite direction. It was recalled that several States had recently restricted the scope of limitations and exceptions to immunity in their domestic legislation, and international and regional courts had typically upheld the immunity of State officials from foreign criminal jurisdiction in recent cases.
106. Other members asserted that, even if not all aspects of the report found a firm basis in customary international law, a trend towards limitations and exceptions of immunity ratione materiae did exist. A number of members claimed that developments in the field of State immunity, international criminal law and international human rights law supported such a trend. Moreover, it was asserted that courts and tribunals increasingly refused to apply immunity, either because the alleged acts violated peremptory norms of international law (jus cogens) or because they considered that such acts could not be performed in an official capacity. Further, certain States had expressed their support for restricting the scope of immunity of foreign officials. Some members maintained that the Commission ought to bolster such a trend, in order to fight impunity and lift impediments to the prosecution of international crimes.
International law as a system
107. It was emphasized by some members that the draft articles ought to strike a balance between, on the one hand, the sovereign equality of States and the need for stability in international relations and, on the other hand, the interest of the international community as a whole in preventing and punishing the most serious crimes under international law.
108. Other members expressed concern that the limitations and exceptions to immunity proposed by the Special Rapporteur could foster abuse, for example by enabling politically motivated trials of State officials in foreign jurisdictions. This could weaken stability in international relations and run counter to the cause of fighting impunity and promoting human rights. It was emphasized that, as a fundamental principle of international law, the courts of one State should not sit in judgment over the acts of another State.
109. Several members noted that the system of immunity could and should not stand in the way of the protection of the fundamental interests of the international community. It was emphasized that the protection of human rights and the fight against impunity were not peripheral to the sovereignty of States, but had to be reconciled with it. In the view of such members, perpetrators of international crimes ought not to be allowed to hide behind the cloak of sovereignty to shield themselves from prosecution, as their acts caused severe instability in the countries and regions in which they were perpetrated, eventually affecting the international community as a whole. The point was made that the rules on immunity should not be considered in isolation, but in the light of other norms of the international legal system.
Procedural aspects of immunity
110. Some members noted that the question of limitations and exceptions was closely related to that of procedural aspects of immunity, including procedural safeguards and guarantees. Several members expressed regret that the Special Rapporteur had not submitted a sixth report on that issue at the present session. A number of members suggested that the Commission ought to postpone its work on limitations and exceptions until after the Special Rapporteur had expounded her views on procedural aspects in her sixth report, so that the two issues could be considered in conjunction.
111. It was noted that procedural safeguards could help to strike the necessary balance between the respect for the sovereign equality of States and the need to fight impunity. Several members referred to the work of the previous Special Rapporteur on the topic, who had dealt with various procedural issues relating to timing, invocation, burden of proof and the waiver of immunity. With regard to waiver, some members proposed the establishment of a procedure whereby immunity had to be explicitly invoked by the State of the official; or the establishment of a treaty-based duty to "waive or prosecute", according to which States would have to choose whether to waive immunity in a foreign court or to prosecute the case themselves.
112. Emphasizing the procedural nature of immunity, a number of members noted that, when successfully invoked through diplomatic channels or in courts, immunity suspended the jurisdiction of foreign courts, but did not affect the criminal responsibility of the alleged offenders. Given its preliminary nature, courts had to consider the question of immunity before proceeding to the merits. It was stated that, for this reason, the gravity of an alleged act could have no bearing on the application of immunity, or on its sovereign or official nature. Such members maintained that this did not leave an accountability gap, since, for example, a State, by invoking the immunity of its official and recognizing its acts as its own, would trigger its own responsibility and could be sued itself at the national or international level.
113. Other members maintained that, while a discussion of procedural aspects was very important for the topic as a whole, the Commission first had to identify the substantive features of limitations and exceptions to immunity. It was pointed out that procedural aspects were relevant to the draft articles as a whole and could only be considered after all substantive elements had been discussed. Several members wished not to pre-empt the Commission's debate on the topic of the sixth report and urged the Commission not to delay its consideration of the limitations and exceptions to immunity.
114. A number of members asserted that there was a strong link between immunity and impunity for international crimes. It was pointed out that, if no alternative forum or jurisdiction for prosecution of international crimes was available, the procedural barrier of immunity in domestic courts would entail substantive effects. Some members emphasized that substantive justice should not be the victim of procedural justice, particularly in the case of violations of peremptory norms of international law (jus cogens). Such members cautioned that an exclusively procedural approach to immunity would have a negative impact on the development of individual responsibility in international law.
115. It was noted that the International Criminal Court, the most obvious forum for the prosecution of State officials, did not have the capacity or the resources to prosecute all alleged perpetrators of international crimes. As the Court operated on the basis of complementarity, those members maintained that domestic courts should remain the principal forums for combating impunity. It was also noted that the responsibility of a State for an act did not negate the individual responsibility of an official and should not stand in the way of individual prosecutions.
(b) Specific comments on draft article 7
116. Some members questioned why the proposed title of draft article 7 referred to situations "in respect of which immunity does not apply", when the report discussed "limitations and exceptions" to immunity. It was suggested that the uncertainty over the meaning and scope of the phrase "limitations and exceptions" demonstrated that draft article 7 did not reflect settled international law.
117. A number of members considered that the distinction between limitations and exceptions was useful and should be maintained. It helped to distinguish situations in which immunity was not at issue, because the relevant conduct could not be considered as an official act or as performed in official capacity, from cases in which immunity was excluded on the basis of exceptional circumstances.
118. Other members supported the wording proposed by the Special Rapporteur. It was pointed out that the work on the topic so far had proceeded on the assumption that immunity applied and that draft article 7 should thus deal with its "non-application". Some members noted that a distinction might provide theoretical clarity, but that it had no basis in the practice of States.
119. Some members reiterated their general reservations regarding draft article 7, as proposed. It was suggested that one way forward would be to reformulate the draft article on the basis of an obligation to waive or prosecute core international crimes, which would entail a duty of a State either to waive the immunity of its officials before the courts of a foreign State, or to undertake to fulfil its obligation to prosecute its own officials. 120. A number of members questioned whether the list of crimes included in paragraph 1 was exhaustive or merely illustrative. A suggestion was made to include a general reference to the most serious crimes under international law, rather than including a list of crimes. Some members noted that the paragraph should leave open the possibility of the emergence of new crimes to which immunity would not apply. Other members questioned the basis in customary international law for the crimes listed by the Special Rapporteur, as well as the grounds for including some crimes and not others conceivably within the same genre. It was also suggested that the draft article, or the commentaries thereto, should provide appropriate definitions of the crimes listed.
121. With regard to subparagraph (a), several members expressed their support for the inclusion of the core crimes of genocide, crimes against humanity and war crimes. Some members noted that torture and enforced disappearance, both listed by the Special Rapporteur, fell within the scope of crimes against humanity. Suggestions were made to add the crimes of slavery, apartheid, terrorism and crimes against global cultural heritage.
122. Members further debated whether the crime of aggression should be included in the draft article. Those arguing in favour of inclusion pointed to the prominence of the crime of aggression under the Nürnberg Principles and its pending activation in the Rome Statute. It was also noted that the implementing legislation of some States provided for domestic prosecution of the crime. Other members agreed with the Special Rapporteur that the crime of aggression should be excluded, for the reasons outlined in the fifth report. It was maintained that prosecution of State officials for the crime of aggression by other States would affect the sovereign equality of States, an issue that would not arise in the case of prosecution before an international court.
123. Commenting on subparagraph (b), a number of members questioned whether State practice supported the inclusion of corruption as a limitation or exception to immunity. It was also noted that the text proposed by the Special Rapporteur left the definition and scope of corruption rather vague. Some members maintained that corruption could not be performed in an official capacity, as it was always done with an eye to private gain. In that regard, it was noted that immunity for corruption had already been excluded on the basis of draft article 6. It was suggested that the subparagraph could be removed and that a reference to corruption could be included in the commentaries.
124. Other members supported the inclusion of the crime of corruption in the text of the draft article, noting that the international community had to cooperate to prevent and punish the crime. It was pointed out that domestic courts had often rejected claims for immunity in corruption cases, that many States legislated to prevent and punish corruption, and that corruption had been the subject of various international and regional conventions.
125. Some members emphasized that corruption seriously affected the functioning of public institutions and the rule of law and could significantly impact the socioeconomic situation of domestic populations. It was suggested that the draft article should focus on "grand" or large-scale corruption. A suggestion was made that the subparagraph could indicate what should happen to the proceeds of the crime of corruption when officials were prosecuted in foreign jurisdictions. It was pointed out that that was a matter of the political will of the States involved, but that ordinarily the funds would have to be returned to the country from which they had been taken.
126. Some members noted that the territorial tort exception, on which subparagraph (c) was modelled, was well established in civil proceedings but not in the criminal sphere. It was pointed out that the authorities cited by the Special Rapporteur mostly referred to civil cases and that the report insufficiently examined its applicability in criminal law. Several members mentioned that the concept remained controversial in international law and that the report left a number of issues open, for example its application to military activities and other public acts. In that regard, it was suggested that the subparagraph be formulated more narrowly. Several members referred to the definition proposed by the previous Special Rapporteur on the topic. It was also suggested that the scope of the subparagraph be restricted to specific acts contrary to State sovereignty, such as espionage, political assassination and sabotage.
127. Members generally agreed with the substance of paragraph 2, noting that it reflected existing practice. Members recommended that the commentaries should specify that only the troika of Heads of State, Heads of Government and Ministers for Foreign Affairs could enjoy immunity ratione personae. It was emphasized that, in line with international jurisprudence, immunity ratione personae was without prejudice to the criminal responsibility of those enjoying it. A suggestion was made to indicate that immunity ratione personae did not apply before international courts.
128. Some members suggested that paragraph 2 was superfluous and could be deleted. They proposed to specify in paragraph 1 that the limitations and exceptions listed in the draft article only applied to immunity ratione materiae. Other members preferred to retain the paragraph to highlight the difference between immunity ratione personae and immunity ratione materiae. A suggestion was made to align the temporal scope of the application of immunity ratione personae and immunity ratione materiae with draft articles 4 and 6. Moreover, the view was expressed that immunity ratione personae should be restricted, as it could lead to impunity in cases of lifetime rulers.
129. Several members accepted the inclusion of the without-prejudice clause in paragraph 3. It was noted that, contrary to subparagraph (a), the clause should also apply to treaties under which immunity was applicable. With regard to subparagraph (b), some members considered the reference to an "international tribunal" too vague and suggested that the draft article specify whether that referred to international criminal courts and tribunals, or to any international tribunal. The view was expressed that the paragraph remained prejudicial and should be deleted, as it could potentially affect matters subject to ongoing judicial proceedings.
(c) Future work
130. Many members expressed their anticipation of the sixth report, which would deal with procedural aspects of immunity. It was suggested that the Special Rapporteur should discuss the relationship between immunity and statutes of limitation for crimes to which no limitations or exceptions applied. Some members noted that the Commission should revisit some of the texts provisionally adopted, for example the definition of "immunity from jurisdiction", in order to determine whether it included questions of inviolability.
Concluding remarks of the Special Rapporteur
131. In her summary of the debate, the Special Rapporteur expressed her satisfaction with the wide-ranging and interesting discussion that the fifth report had evoked. Responding to some of the criticism on the structure and content of the report, the Special Rapporteur emphasized that all sections of the report were equally relevant to its conclusions. She also noted that it was the substance of the arguments advanced that mattered, not whether she had followed the approach of the previous Special Rapporteur. 132 . With regard to the analysis of practice in the fifth report, the Special Rapporteur recalled the various views expressed. She emphasized that the jurisprudence of international courts did not unequivocally exclude the application of limitations and exceptions to immunity ratione materiae, as those decisions primarily dealt with State immunity or immunity ratione personae. She also stressed the importance of national jurisprudence, which, although it might have been limited and not sufficiently homogeneous, was at the heart of the project. She thanked members for suggesting the addition of international, regional and domestic case law.
133. The Special Rapporteur stated the report's analysis of domestic legislation helped differentiate immunity of State officials from State immunity; highlighted the relative nature of State immunity; and illustrated the use of the "territorial tort exception". She also noted that domestic legislation implementing the Rome Statute could shine a light on the question of immunity of State officials, particularly when it went beyond the requirements of the Rome Statute. The Special Rapporteur noted that other forms of State practice, such as decisions by prosecutors or diplomatic demarches, were typically not available in the public domain and could thus not be considered as relevant practice.
134. The Special Rapporteur acknowledged the disagreement between members over a possible customary rule or emerging trend towards limitations and exceptions to immunity of State officials. She maintained that the Commission ought to focus on identifying the relevant rules lex lata and lex ferenda relating to immunity. She did not support the view that the Commission was engaged in crafting "new law" on the issue, as suggested by some members. In that regard, the Special Rapporteur noted that the draft articles, similar to other projects of the Commission, contained elements of both codification and progressive development and that they should be assessed in that light.
135. The Special Rapporteur reiterated her position that the distinction between limitations and exceptions, as set out in the report, helped to illuminate the concept of immunity of State officials and its role within the international legal system. In her view, that approach was not incompatible with the pragmatic formulation of draft article 7, which focused on the situation in which immunity "does not apply"; rather, that formulation avoided a number of controversies relating to the distinction between limitations and exceptions and found its basis in practice.
136. The Special Rapporteur agreed with members that a discussion of the procedural aspects of immunity was of vital importance to the project. She noted, however, that procedural issues went beyond questions of limitations and exceptions, affected the draft articles as a whole and should be dealt with after the Commission had considered the issue of limitations and exceptions to immunity. She pointed out that the previous Special Rapporteur had taken a similar approach and reiterated her offer to hold informal consultations on that matter, in preparation of submission of the sixth report.
137. Turning to specific comments on the draft article proposed in the fifth report, the Special Rapporteur noted that many members were in favour of retaining paragraph 1, although various suggestions for revision of its content had been made. With regard to subparagraph (a), the Special Rapporteur expressed her readiness to include the crime of apartheid, but continued to have reservations regarding the inclusion of other transnational crimes, as the latter were treaty based and did not derive from custom. Moreover, the Special Rapporteur maintained her hesitancy regarding the inclusion of the crime of aggression, as it risked increased politicization of the entire project. For a similar reason, she preferred to maintain a list of specific crimes, rather than including an open, general reference to international crimes. Definitions of the specific crimes could be provided in the commentaries, possibly by reference to existing treaties.
138. The Special Rapporteur noted that the inclusion of corruption in subparagraph (b) remained controversial. She acknowledged that the provision should principally apply to matters of "grand corruption", a term that was to be further specified in the commentaries. She emphasized that, since corruption was always committed for private gain, it could not be considered as an act performed in an official capacity, to which immunity ratione materiae would apply. With regard to the "territorial tort exception", as contained in subparagraph (c), the Special Rapporteur maintained that its application was not restricted to the sphere of civil jurisdiction. In its current form, it aimed at addressing major offences, such as sabotage and espionage.
139. The Special Rapporteur also noted the general agreement on paragraph 2, which highlighted that limitations and exceptions did not apply in case of immunity ratione personae, a well-established position in practice and doctrine. In her view, the explicit reference to immunity ratione personae provided a balance between the principle of sovereign equality and the need to fight impunity, which might be undone were the paragraph deleted. She also expressed her preference for retaining the non-prejudice clauses in paragraph 3, which would facilitate the resolution of any normative conflict between the draft articles and existing international instruments, in particular those relating to international criminal courts and tribunals.
C. Text of the draft articles on immunity of State officials from foreign
criminal jurisdiction provisionally adopted so far by the Commission
Text of the draft articles
140. The text of the draft articles provisionally adopted so far by the Commission is reproduced below.
Immunity of State officials from foreign criminal jurisdiction
Part One Introduction
Article 1 Scope of the present draft articles
1.
The present draft articles apply to the immunity of State officials from the criminal jurisdiction of another State.
2.
The present draft articles are without prejudice to the immunity from criminal jurisdiction enjoyed under special rules of international law, in particular by persons connected with diplomatic missions, consular posts, special missions, international organizations and military forces of a State.
Article 2 Definitions
For the purposes of the present draft articles:
... Heads of State, Heads of Government and Ministers for Foreign Affairs enjoy immunity ratione personae only during their term of office.
2.
Such immunity ratione personae covers all acts performed, whether in a private or official capacity, by Heads of State, Heads of Government and Ministers for Foreign Affairs during or prior to their term of office.
3.
The cessation of immunity ratione personae is without prejudice to the application of the rules of international law concerning immunity ratione materiae.
* The Commission will consider the procedural provisions and safeguards applicable to the present draft articles at its seventieth session.
A/72/10
Part Three Immunity ratione materiae*
Article 5 Persons enjoying immunity ratione materiae
State officials acting as such enjoy immunity ratione materiae from the exercise of foreign criminal jurisdiction.
Article 6
Scope of immunity ratione materiae
1.
State officials enjoy immunity ratione materiae only with respect to acts performed in an official capacity.
2.
Immunity ratione materiae with respect to acts performed in an official capacity continues to subsist after the individuals concerned have ceased to be State officials.
3.
Individuals who enjoyed immunity ratione personae in accordance with draft article 4, whose term of office has come to an end, continue to enjoy immunity with respect to acts performed in an official capacity during such term of office.
Article 7
Crimes under international law in respect of which immunity ratione materiae shall not apply
1.
Immunity ratione materiae from the exercise of foreign criminal jurisdiction shall not apply in respect of the following crimes under international law: Crime of apartheid * The Commission will consider the procedural provisions and safeguards applicable to the present draft articles at its seventieth session.
• 
Commentary
(1) Draft article 7 lists crimes under international law in respect of which immunity from foreign criminal jurisdiction ratione materiae shall not apply under the present draft articles. The draft article contains two paragraphs, one that lists the crimes (para. 1) and one that identifies the definition of those crimes (para. 2).
(2)
As draft article 7 refers solely to immunity from jurisdiction ratione materiae, it is included in Part Three of the draft articles and does not apply in respect of immunity from jurisdiction ratione personae, which is regulated in Part Two of the draft articles.
This does not mean, however, that the State officials listed in draft article 3 (Heads of State, Heads of Government and Ministers for Foreign Affairs) will always be exempt from the application of draft article 7. On the contrary, it should be borne in mind that, as the Commission has indicated, Heads of State, Heads of Government and Ministers for Foreign Affairs "enjoy immunity ratione personae only during their term of office" 759 and the cessation of such immunity "is without prejudice to the application of the rules of international law concerning immunity ratione materiae". 760 In addition, draft article 6, on immunity ratione materiae, provides that "[i]ndividuals who enjoyed immunity ratione personae ..., whose term of office has come to an end, continue to enjoy immunity with respect to acts performed in an official capacity during such term of office".
761 Accordingly, as this residual immunity is immunity ratione materiae, draft article 7 will be applicable to the immunity from jurisdiction enjoyed by a former Head of State, a former Head of Government or a former Minister for Foreign Affairs for acts performed in an official capacity during their term of office. Therefore, such immunity will not apply to these former officials in connection with the crimes under international law listed in paragraph 1 of draft article 7.
(4) Paragraph 1 of draft article 7 lists the crimes which, if committed, would prevent the application of such immunity from criminal jurisdiction to a foreign official, even if those crimes had been committed by the official acting in an official capacity during his or her term of office. Thus, draft article 7 complements the normative elements of immunity from foreign criminal jurisdiction ratione materiae as defined in draft articles 5 and 6.
(5)
The Commission, by a recorded vote, decided to include this draft article for the following reasons. First, it considered that there has been a discernible trend towards limiting the applicability of immunity from jurisdiction ratione materiae in respect of 759 (6) Second, the Commission also took into account the fact that the draft articles on immunity of State officials from foreign criminal jurisdiction are intended to apply within an international legal order whose unity and systemic nature cannot be ignored. Therefore, the Commission should not overlook other existing standards or clash with the legal principles enshrined in such important sectors of contemporary international law as international humanitarian law, international human rights law and international criminal law. In this context, the consideration of crimes to which immunity from foreign criminal jurisdiction does not apply must be careful and balanced, taking into account the need to preserve respect for the principle of the sovereign equality of States, to ensure the implementation of the principles of accountability and individual criminal responsibility and to end impunity for the most serious international crimes, which is one of the primary objectives of the international community. Striking this balance will ensure that immunity fulfils the purpose for which it was established (to protect the sovereign equality and legitimate interests of States) and that it is not turned into a procedural mechanism to block all attempts to establish the criminal responsibility of certain individuals (State officials) arising from the commission of the most serious crimes under international law. (7) In the light of the above two reasons, the Commission considers that it must pursue its mandate of promoting the progressive development and codification of international law by applying both the deductive method and the inductive method. It is on this premise that the Commission has included in draft article 7 a list of crimes to which immunity ratione materiae shall not apply for the following reasons: (a) they are crimes which in practice tend to be considered as crimes not covered by immunity ratione materiae from foreign criminal jurisdiction; and (b) they are crimes under international law that have been identified as the most serious crimes of concern to the international community, and there are international, treaty-based and customary norms relating to their prohibition, including an obligation to take steps to prevent and punish them. (8) However, some members disagreed with this analysis. First, they opposed draft article 7, which had been adopted by vote, stating that: (a) the Commission should not portray its work as possibly codifying customary international law when, for reasons indicated in the footnotes below, it is clear that national case law, 765 767 do not support the exceptions asserted in draft article 7; (b) the relevant practice showed no "trend", temporal or otherwise, in favour of exceptions to immunity ratione materiae from foreign criminal jurisdiction; (c) immunity is a procedural matter and, consequently, (i) it is not possible to assume that the existence of criminal responsibility for any crimes under international law committed by a State official automatically precludes immunity from foreign criminal jurisdiction; (ii) immunity does not depend on the gravity of the act in question or on the fact that such act is prohibited by the peremptory norm of international law; (iii) the issue of immunity must be considered at an early stage of the exercise of jurisdiction, before the case is considered on the merits; 768 (d) the lack of immunity before an international criminal court is not relevant to the issue of immunity from the jurisdiction of national courts; and (e) the establishment of a new system of exceptions to immunity, if not agreed upon by treaty, will likely harm inter-State relations and risks undermining the international community's objective of ending impunity for the most serious international crimes. Furthermore, these members took the view that the Commission, by proposing draft article 7, was conducting a "normative policy" exercise that bore no relation to either the codification or the progressive development of international law. For those members, draft article 7 is a proposal for "new law" that cannot be considered as either lex lata or desirable progressive development of international law. Second, those members of the Commission also stressed the difference between procedural immunity from foreign jurisdiction, on the one hand, and substantive criminal responsibility, on the other, and maintained that the recognition of exceptions to immunity was neither required nor necessarily appropriate for achieving the required balance. Rather, in the view of those members, impunity can be avoided in situations where a State official Act, which has nothing to do with terrorism). 767 These members noted that none of the global treaties addressing specific types of crimes (e.g., genocide, war crimes, apartheid, torture, enforced disappearance) contain any provision precluding immunity ratione materiae of State officials from foreign criminal jurisdiction, nor do any of the global treaties addressing specific types of State officials (e.g., diplomats, consular officials, officials on special mission). is prosecuted in his or her own State; is prosecuted in an international court; or is prosecuted in a foreign court after waiver of the immunity. Asserting exceptions to immunity that States have not accepted by treaty or through their widespread practice risks creating severe tensions, if not outright conflict, among States whenever one State exercises criminal jurisdiction over the officials of another based solely on an allegation that a heinous crime has been committed.
(9) It should be borne in mind that these members also expressed the view that no decision can be taken on the issue of limitations and exceptions to immunity until the Commission has taken a position on the issue of procedural safeguards. This opinion was not, however, accepted by the majority of Commission members, who, while recognizing the importance of clearly defining procedural safeguards to prevent abuse in the exercise of foreign criminal jurisdiction over State officials, took the view that the issue of the crimes to which immunity from jurisdiction ratione materiae does not apply can be dealt with separately at the present stage of the Commission's work. Nevertheless, in order to reflect the great importance attached by the Commission to procedural issues in the context of the present topic, it was agreed that the current text of the draft articles should include the following footnote: "At its seventieth session, the Commission will consider the procedural provisions and safeguards applicable to the present draft articles." The footnote marker was inserted after the headings of Part Two (Immunity ratione personae) and Part Three (Immunity ratione materiae) of the draft articles, since procedural provisions and safeguards may refer to both categories of immunity, and should also be considered in relation to the draft articles as a whole.
Paragraph 1
(10) Paragraph 1 (a)-(f) of draft article 7 lists the crimes under international law which, if allegedly committed, would prevent the application of immunity from criminal jurisdiction to a foreign official, even if the official committed those crimes while acting in an official capacity during his or her term of office. The crimes are as follows: the crime of genocide, crimes against humanity, war crimes, the crime of apartheid, torture and enforced disappearance.
(11) The chapeau of the draft article uses the phrase "shall not apply" in order to reflect the fact that in both practice and doctrine two different interpretations have been followed with regard to whether or not such crimes are to be considered "acts performed in an official capacity". One view is that the commission of such crimes can never be considered a function of the State and they therefore cannot be regarded as "acts performed in an official capacity". The contrary view holds that crimes under international law either require the presence of a State element (torture, enforced disappearance) or else must have been committed with the backing, express or implied, of the State machinery, so that there is a connection with the State, and such crimes can therefore be considered in certain cases as "acts performed in an official capacity". 769 Although the Commission did not find it necessary to come down in favour of one or the other of these interpretations, it noted that some national courts have not applied immunity ratione materiae in the exercise of their criminal jurisdiction in respect of these crimes under international law, either because they do not regard them as an act performed in an official capacity or a characteristic function of the State, 770 or because they take the view that, although crimes under international law may constitute such an act or function, such crimes (by virtue of their gravity or because they 769 See, for example, Jurisdictional Immunities of the State (Germany v (12) Therefore, bearing in mind that, in practice, the same crime under international law has sometimes been interpreted as a limitation (absence of immunity) or as an exception (exclusion of existing immunity), the Commission considered it preferable to address the topic in terms of the effects resulting from each of these approaches, namely, the nonapplicability to such crimes of immunity ratione materiae from foreign criminal jurisdiction that otherwise might be enjoyed by a State official. The Commission opted for this formulation for reasons of clarity and certainty, in order to provide a list of crimes which, even if committed by a State official, would preclude the possibility of immunity from foreign criminal jurisdiction.
(13) To that end, the Commission used the phrase "immunity ... shall not apply", following, mutatis mutandis, the technique once used by the Commission in relation to jurisdictional immunity of the State, when it used the phrase "proceedings in which State immunity cannot be invoked" in a similar context. 772 However, in draft article 7, the Commission decided not to use the phrase "cannot be invoked" in order to avoid the procedural component of that phrase, preferring instead to use the neutral phrase "shall not apply". (14) The expression "from the exercise of foreign criminal jurisdiction" is included in the chapeau for consistency with the formulation used in draft articles 3 and 5, as provisionally adopted by the Commission.
(15) The expression "crimes under international law" refers to conduct that is criminal under international law whether or not such conduct has been criminalized under national law. The crimes listed in draft article 7 are the crimes of greatest concern to the international community as a whole; there is a broad international consensus on their definition as well as on the existence of an obligation to prevent and punish them. These crimes have been addressed in international treaties and are also prohibited by customary international law. Offences against the Peace and Security of Mankind. 774 In this context, the Commission took the view that the use of the expression "crimes under international law" means that "international law provides the basis for the criminal characterization" of such crimes and that "the prohibition of such types of behaviour and their punishability are a direct consequence of international law". 775 What follows from this is "the autonomy of international law in the criminal characterization" of such crimes 776 and the fact that "the characterization, or the absence of characterization, of a particular type of behaviour as criminal under national law has no effect on the characterization of that type of behaviour as criminal under international law". 777 Accordingly, the use of the expression "crimes under international law" directly links the list of crimes contained in paragraph 1 of draft article 7 to international law and ensures that the definition of such crimes is understood in accordance with international standards, and any definition established under domestic law to identify cases in which immunity does not apply is irrelevant.
(17) The category of crimes under international law includes (a) the crime of genocide, (b) crimes against humanity and (c) war crimes. The Commission included these crimes among the crimes in respect of which immunity does not apply for two basic reasons. First, these are crimes about which the international community has expressed particular concern, resulting in the adoption of treaties that are at the heart of international criminal law, international human rights law and international humanitarian law, and the international courts have emphasized not only the gravity of these crimes, but also the fact that their prohibition is customary in nature and that committing them may constitute a violation of peremptory norms of general international law (jus cogens). Second, these crimes arise, directly or indirectly, in the judicial practice of States in relation to cases in which the issue of immunity ratione materiae has been raised. Lastly, it should be noted that these three crimes are included in article 5 of the Rome Statute of the International Criminal Court, where they are described as "the most serious crimes of concern to the international community as a whole". 778 Some members noted, however, that the inclusion of those crimes in draft article 7 found little if any support in practice, in national and international jurisprudence or in national legislation.
(18) The Commission decided not to include the crime of aggression at this time, even though it too is included in article 5 of the Rome Statute and is characterized as a crime under the amendments adopted at the Review Conference of the Rome Statute held in Kampala in 2010. 779 The Commission took this decision in view of the nature of the crime of aggression, which would require national courts to determine the existence of a prior act of aggression by the foreign State, as well as the special political dimension of this type of crime, 780 given that it constitutes a "crime of leaders"; and also in view of the fact that the Assembly of States Parties to the Rome Statute of the International Criminal Court has not taken a decision to activate the Court's jurisdiction over this crime. However, some members stated that the crime of aggression should have been included in paragraph 1 of draft article 7, as it is the most serious of the crimes under international law, it was previously included by the Commission itself in the 1996 draft Code of Crimes against the Peace and Security of Mankind 781 and it is one of the crimes covered by the Rome Statute. Furthermore, a substantial number of States have included the crime of aggression within their national criminal law. 782 Accordingly, they expressed their opposition to the majority decision of the Commission and reserved their position on the matter.
(19) On the other hand, the Commission considered it necessary to include in paragraph 1 of draft article 7 the crimes of (d) apartheid, (e) torture and (f) enforced disappearance as separate categories of crimes under international law in respect of which immunity does not apply. Although these crimes are included in article 7 of the Rome Statute under the category of crimes against humanity, 783 the Commission took into account the following elements to consider them as separate crimes. First, the crimes of apartheid, torture and enforced disappearance have been the subject of international treaties that establish a special legal regime for each crime for the purposes of prevention, suppression and 780 In this regard, it should be borne in mind that in the commentaries to the 1996 draft Code of Crimes against the Peace and Security of Mankind, the Commission stated the following: "The aggression attributed to a State is a sine qua non for the responsibility of an individual for his participation in the crime of aggression. An individual cannot incur responsibility for this crime in the absence of aggression committed by a State. Thus, a court cannot determine the question of individual criminal responsibility for this crime without considering as a preliminary matter the question of aggression by a State. The determination by a national court of one State of the question of whether another State had committed aggression would be contrary to the fundamental principle of international law par in parem imperium non habet. Moreover, the exercise of jurisdiction by the national court of a State which entails consideration of the commission of aggression by another State would have seriouspunishment, 784 which imposes specific obligations on States to take certain measures in their domestic legislation, including the obligation to define such crimes in their national criminal legislation and to take the necessary measures to ensure that their courts are competent to try such crimes. 785 It should be added that the treaties in question establish systems of international cooperation and judicial assistance between States. 786 Second, the Commission also noted that the crimes of apartheid, torture and enforced disappearance are subject under the Rome Statute to a specific threshold that is defined as the commission of such crimes "as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack", 787 which, however, does not exist in the instruments specifically related to these crimes. Third, the Commission observed that the conventions against torture and enforced disappearance expressly establish that such acts can only be committed by State officials or at their instigation or with their support or acquiescence. 788 In addition, the Commission took into account the fact that, in many cases, when national courts have dealt with these crimes in relation to immunity, they have done so by treating them as separate crimes. The treatment of torture is a good example of this. 789 Some members noted, however, that the inclusion of those crimes in draft article 7 found little if any support in practice, in national and international jurisprudence or in national legislation.
(20) While some members of the Commission suggested that the list should include other crimes such as slavery, terrorism, human trafficking, child prostitution and child pornography, and piracy, which are also the subject of international treaties that establish special legal regimes for each crime for the purposes of prevention, suppression and punishment, the Commission decided not to include them. In doing so, it took into account the fact that these crimes either are already covered by the category of crimes against humanity or do not fully correspond to the definition of crimes under international law stricto sensu, being more correctly described in most cases as transnational crimes. In addition, such crimes are usually committed by non-State actors and are not reflected in national judicial practice relating to immunity from jurisdiction. In any event, the noninclusion of other international crimes in draft article 7 should not be taken to mean that the Commission underestimates the seriousness of such crimes.
exception" proposed by the Special Rapporteur. 790 This does not mean, however, that the Commission considers that immunity from foreign criminal jurisdiction ratione materiae should apply to these two categories of crimes.
(22) With regard to corruption (understood as "grand corruption"), several members of the Commission pointed out that crimes of corruption are especially serious as they directly affect the interests and stability of the State, the well-being of its population and even its international relations. Consequently, those members were in favour of including an exception to immunity ratione materiae. However, other members of the Commission argued that, while the seriousness of the crime of corruption cannot be called into question, its inclusion in draft article 7 posed a problem, related essentially to the general nature of the term "corruption" and the wide range of acts that can be included in this category, as well as the fact that, in their view, treaty practice and case law do not provide sufficient grounds for including such crimes among the limitations and exceptions to immunity. Other members questioned whether corruption met the test of gravity of the other crimes listed in draft article 7. Lastly, several members of the Commission pointed out that corruption cannot under any circumstances be regarded as an act performed in an official capacity and therefore need not be included among the crimes for which immunity does not apply.
(23) Especially in view of that last argument, the Commission decided not to include crimes of corruption in draft article 7, on the grounds that they do not constitute "acts performed in an official capacity", but are acts carried out by a State official solely for his or her own benefit. 791 Although some members of the Commission pointed out that the involvement of State officials in such acts cannot be ignored, because it is precisely their official status that facilitates and makes possible the crime of corruption, some members of the Commission took the view that the fact that the crime is committed by an official does not change the nature of the act, which remains an act performed for the official's own benefit even if the official uses State facilities that might give the act a semblance of official status. Accordingly, since the normative element contained in draft article 6, paragraph 1, does not apply to the crime of corruption, several members of the Commission took the view that immunity from jurisdiction ratione materiae does not exist in relation to the crime of corruption and therefore the latter does not need to be included in the list of crimes for which immunity does not apply.
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(24) The Commission also considered the case of other crimes committed by a foreign official in the territory of the forum State without that State's consent to both the official's presence in its territory and the activity carried out by the official that gave rise to the commission of the crime (territorial exception). This scenario differs in many respects from the crimes under international law included in paragraph 1 of draft article 7 or the crime of corruption. Although the view was expressed that immunity could exist in these circumstances and the exception should not be included in draft article 7 because there was insufficient practice to justify doing so, the Commission decided not to include it in the draft article for other reasons. The Commission considers that certain crimes, 793 such as murder, espionage, sabotage or kidnapping, committed in the territory of a State in the aforementioned circumstances are subject to the principle of territorial sovereignty and do not give rise to immunity from jurisdiction ratione materiae, and therefore there is no need to include them in the list of crimes for which this type of immunity does not apply. This is without prejudice to the immunity from criminal jurisdiction enjoyed under special rules of international law, as set forth in draft article 1, paragraph 2. 
Paragraph 2 and annex
(25) Paragraph 2 of draft article 7 establishes a link between paragraph 1 of the article and the annex to the draft articles, entitled "List of treaties referred to in draft article 7, paragraph 2". While the concept of "crimes under international law" and the concepts of "crime of genocide", "crimes against humanity", "war crimes", "crime of apartheid", "torture" and "enforced disappearance" belong to well established categories in contemporary international law, the Commission is mindful that the fact that draft article 7 refers to "crimes" means that the principle of legal certainty characteristic of criminal law must be preserved and tools must be provided to avoid subjectivity in identifying what is meant by each of the aforementioned crimes.
(26) However, the Commission did not consider it necessary to define the crime of genocide, crimes against humanity, war crimes, the crime of apartheid, torture and enforced disappearance, as this is not part of its mandate within the framework of the present draft articles. On the contrary, the Commission found it preferable to simply identify the treaty instruments that define the aforementioned categories, for inclusion in a list that will enable legal practitioners to act with greater certainty in applying draft article 7. The outcome of this exercise is the list contained in the annex to the draft articles.
(27) As indicated in paragraph 2 of draft article 7, the linkage of each crime with the treaties listed in the annex is only for the purposes of draft article 7 on the immunity of State officials from foreign criminal jurisdiction, in order to identify the definitions of the crimes listed in paragraph 1 of the article without assuming or requiring that States must be parties to those instruments.
(28) On the other hand, it should be borne in mind that the listing of certain treaties has no effect on the customary nature of these crimes, as recognized under international law, or on the specific obligations that may arise from those treaties for States parties. Similarly, the inclusion of only some of the treaties that define the crimes in question has no effect on other treaties that define or regulate the same crimes, whose definitions and legal regimes remain intact for States parties in their application of those treaties. In conclusion, the reference to a specific treaty for the definition of each of the crimes listed in paragraph 1 of draft article 7 is included for reasons of convenience and appropriateness and solely for the purposes of draft article 7 and in no way affects the other rules of customary or treaty-based international law that refer to such crimes and that contain legal regimes of general scope for each of them.
(29) The choice of treaties whose articles are included in the annex to provide a definition of the various crimes under international law was based on three fundamental criteria: (a) the desire to avoid possible confusion when several treaties use different language to define the same crime; (b) the selection of treaties that are universal in scope; and (c) the selection of treaties providing the most up-to-date definitions available.
(30) Genocide was defined for the first time in the Convention on the Prevention and Punishment of the Crime of Genocide 794 and its definition has remained constant in contemporary international criminal law, notably in the statute of the International Tribunal for the Former Yugoslavia (art. 4), 795 the statute of the International Criminal Tribunal for Rwanda (art. 2) 796 and, in particular, the Rome Statute of the International Criminal Court, article 6 of which reproduces the definition contained in the Convention on the Prevention and Punishment of the Crime of Genocide. For its part, the Commission defined genocide in article 17 of the 1996 draft Code of Crimes against the Peace and Security of Mankind. 797 found for the first time in the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of 10 December 1984, which defines it as a separate crime in article 1, paragraph 1. This definition includes, moreover, the significant requirement that an act cannot be characterized as torture unless it is carried out by or at the instigation of or with the consent of public officials, which places this crime squarely within the scope of the present draft articles. A similar definition is contained in the InterAmerican Convention to Prevent and Punish Torture (arts. 2 and 3). 803 The Commission considers that, for the purposes of the present draft article, torture is to be understood in accordance with the definition in the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
(35) The enforced disappearance of persons was defined for the first time in the InterAmerican Convention on Forced Disappearance of Persons, of 9 June 1994 (art. II). 804 The International Convention for the Protection of All Persons from Enforced Disappearance, of 20 December 2006, also defines this crime (art. 2). As in the case of torture, this definition requires that the act be carried out by or at the instigation of or with the consent of public officials, which places this crime squarely within the scope of the present draft articles. The Commission therefore considers that, for the purposes of the present draft article, the definition of enforced disappearance should be understood in accordance with article 2 of the 2006 Convention.
